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PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Dear Sir: 

Claims 1-9, 12-15, 18-26, 28-31, 34-40, and 42-44 are pending in the application. Claims 1-9, 
12-15, 18-26, 28-31, 34-40, and 42-44 are rejected. Appellant respectfully requests reconsideration of 
pending claims 1-9, 12-15, 18-26, 28-31, 34-40, and 42-44. Appellant files herewith a notice of 
appeal. Pursuant to the "New Pre- Appeal Brief Conference Pilot Program," 1296 Off Gaz. Pat. Office 
67 (July 12, 2005) and the "Extension of the Pilot Pre- Appeal Brief Conference Program" dated 
1/10/2006, Appellant submits a pre-appeal brief request for review. The review is requested for the 
reasons set forth below: 

Applicant submits there exist clear errors in the Examiner's rejections and/or the Examiner's 
omissions of one or more essential elements needed for a prima facie rejection. Applicant submits the 
Examiner's "Response to Arguments" provides evidence that the Examiner has failed to consider the 
pending claims as required by the Manual of Patent Examining Procedure (MPEP) and prevailing case 
law. MPEP § 2141 sets forth the Graham inquiries for a rejection under 35 U.S.C. § 103. MPEP § 
2143 describes examples of basic requirements of a prima facie case of obviousness under 35 U.S.C. § 
103. As Applicant describes in detail below, Applicant submits there exist clear errors in the 
Examiner's rejections and/or the Examiner's omissions of one or more essential elements needed for a 
prima facie rejection. 
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The Examiner has rejected claims 1-9, 12-15, 18-26, 28-31, 34-40 and 42-44 under 35 U.S.C. 
§ 103(a) as allegedly being unpatentable over Srinivasan et al. (U.S. Patent No. 6,304,549) in view of 
Cedrone et al. (U.S. Patent No. 6,538,987). Applicant respectfully disagrees. 

Regarding claim 1, as an example, Applicant submits the cited portions of the cited references 
fail to render obvious "when the status of the selected characteristic is determined to be unacceptable, 
initiating control plane rerouting of the connection, wherein the user connection monitoring function 
includes 0 AM continuity checking, wherein initiating control plane rerouting of the connection 
comprises evaluating a new connection before the connection is abandoned, wherein the control plane 
rerouting over the new connection occurs when a new connection selected characteristic of the new 
connection is better than the selected characteristic of the connection." While the Examiner cites 
portions of Figure 4 and "(Column 8 Line 44)" of the Cedrone reference with respect to such features, 
Applicant notes the Examiner also cites "(Column 17 Line 22-25)" of the Srinivasan reference, which 
states, "Additionally, as indicated at step 367, when a connection server CS determines that a link 1 has 
failed, it reroutes any VPCs that it is monitoring, which use this link, by returning to step 210, FIG. 7," 
with respect to other features of claim 1 . Applicant submits such teaching teaches away from the 
features of claim 1 for which the Examiner cites the portions of the Cedrone reference as allegedly 
disclosing. Accordingly, Applicant submits it would not have been obvious to one of ordinary skill in 
the art to combine the alleged teachings of the cited references and, even if an attempt were made to 
combine such alleged teachings, such an attempt would not yield the subject matter of claim 1 . 

Regarding claims 1 8-20 and 34, as an example, Applicant submits the cited portion of the cited 
reference fails to render obvious "wherein the data communication network supports Multi-Protocol 
Label Switching (MPLS)." As another example, Applicant submits the cited portion of the cited 
reference fails to disclose or suggest "wherein the control plane includes at least one of Label 
Distribution Protocol (LDP) and ReSerVation Protocol (RSVP)." As yet another example. Applicant 
submits the cited portion of the cited reference fails to disclose or suggest "wherein the connection is a 
Label Switched Path (LSP)." As a further example. Applicant submits the cited portions of the cited 
reference fail to disclose "wherein the data stream is a Multi-Protocol Label Switching (MPLS) data 
stream and wherein the first and second connections correspond to label switched paths." Applicant 
notes the Examiner acknowledges "Srinivasan in view of Cedrone does not teach the specific 
protocols" but alleges "It would have been obvious to one skilled in the art to modify Srinivasan in 
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view of Cedrone to be used with MPLS, LDP or RSVP and LSP in order to be adapted to specific 
network. Applicant notes the Examiner does not cite any reference as disclosing "MPLS, LDP or 
RSVP and LSP." Thus, Applicant submits the Examiner has not made a prima facie showing of 
obviousness with respect to claims 18-20 and 34. Applicant notes Applicant has submitted argument 
with respect to claim 1 as to the Srinivasan reference teaching away from a supposed combination with 
the alleged teachings of the Cedrone reference so as to purportedly yield the subject matter of claim 1 , 
from which claims 18-20 directly or indirectly depend. Thus, Applicant submits the Srinivasan 
reference also teaches away from claims 18-20. 

Regarding claims 2-9, 12-15, 21, and 22, as an example, Applicant submits the cited portions of 
the cited references fail to render obvious the subject matter of such claims. While the Examiner cites 
portions of the cited references as allegedly teaching the subject matter of such claims, Applicant notes 
Applicant has submitted argument with respect to claim 1 as to the Srinivasan reference teaching away 
from a supposed combination with the alleged teachings of the Cedrone reference so as to purportedly 
yield the subject matter of claim 1, from which claims 2-9, 12-15, 21, and 22 directly or indirectly 
depend. Thus, Applicant submits the Srinivasan reference also teaches away from claims 2-9, 12-15, 
21, and 22. 

Regarding claim 23, as an example. Applicant submits the cited portions of the cited references 
fail to render obvious "wherein the control block performs an evaluation of the second connection, 
wherein the data stream is rerouted over the second connection only if a second connection status of 
the second connection selected characteristic is better than the status of the selected characteristic." 
While the Examiner cites portions of Figure 4 and "(Column 10 Line 31-47)" of the Cedrone reference 
with respect to such features. Applicant notes the Examiner also cites "(Column 17 Line 22-25)" of the 
Srinivasan reference, which states, "Additionally, as indicated at step 367, when a connection server 
CS determines that a link 1 has failed, it reroutes any VPCs that it is monitoring, which use this link, 
by returning to step 210, FIG. 7," with respect to other features of claim 23. Applicant submits such 
teaching teaches away from the features of claim 23 for which the Examiner cites the portions of the 
Cedrone reference as allegedly disclosing. Accordingly, Applicant submits it would not have been 
obvious to one of ordinary skill in the art to combine the alleged teachings of the cited references and, 
even if an attempt were made to combine such alleged teachings, such an attempt would not yield the 
subject matter of claim 23. 
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Regarding claim 36, as an example, Applicant submits the cited portion of the cited reference 
fails to render obvious "wherein the control plane rerouting of the connection comprises evaluating a 
new connection such that rerouting to the new connection occurs when at least one new connection 
characteristic of the new connection is better than the at least one characteristic of the connection." 
While the Examiner cites portions of Figure 4 and "(Column 8 Line 44)" of the Cedrone reference with 
respect to such features, Applicant notes the Examiner also cites "(Column 17 Line 22-25)" of the 
Srinivasan reference, which states, "Additionally, as indicated at step 367, when a connection server 
CS determines that a link 1 has failed, it reroutes any VPCs that it is monitoring, which use this link, 
by returning to step 210, FIG. 7," with respect to other features of claim 36. Applicant submits such 
teaching teaches away from the features of claim 36 for which the Examiner cites the portions of the 
Cedrone reference as allegedly disclosing. Accordingly, Applicant submits it would not have been 
obvious to one of ordinary skill in the art to combine the alleged teachings of the cited references and, 
even if an attempt were made to combine such alleged teachings, such an attempt would not yield the 
subject matter of claim 36. 

Regarding claims 24-26, 28-31, 35, and 37-40, as an example, Applicant submits the cited 
portions of the cited references fail to render obvious the subject matter of such claims. While the 
Examiner cites portions of the cited references as allegedly teaching the subject matter of such claims. 
Applicant notes Applicant has submitted argument with respect to claim 23 as to the Srinivasan 
reference teaching away from a supposed combination with the alleged teachings of the Cedrone 
reference so as to purportedly yield the subject matter of claim 23, from which claims 24-26, 28-31, 
35, and 37-40 directly or indirectly depend. Thus, Applicant submits the Srinivasan reference also 
teaches away from claims 24-26, 28-31, 35, and 37-40. 

Regarding claim 42, as an example. Applicant submits the cited portion of the cited reference 
fails to render obvious "evaluating a new connection such that rerouting to the new connection occurs 
when the new connection provides better latency performance than the connection." While the 
Examiner cites portions of Figure 4 and "(Column 8 Line 44)" of the Cedrone reference with respect to 
such features, Applicant notes the Examiner also cites "(Column 17 Line 22-25)" of the Srinivasan 
reference, which states, "Additionally, as indicated at step 367, when a connection server CS 
determines that a link 1 has failed, it reroutes any VPCs that it is monitoring, which use this link, by 
returning to step 210, FIG. 7," with respect to other features of claim 42. Applicant submits such 
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teaching teaches away from the features of claim 42 for which the Examiner cites the portions of the 
Cedrone reference as allegedly disclosing. Accordingly, Applicant submits it would not have been 
obvious to one of ordinary skill in the art to combine the alleged teachings of the cited references and, 
even if an attempt were made to combine such alleged teachings, such an attempt would not yield the 
subject matter of claim 42. 

Regarding claims 43 and 44, as an example, Applicant submits the cited portions of the cited 
references fail to render obvious the subject matter of such claims. While the Examiner cites portions 
of the cited references as allegedly teaching the subject matter of such claims. Applicant notes 
Applicant has submitted argument with respect to claim 42 as to the Srinivasan reference teaching 
away from a supposed combination with the alleged teachings of the Cedrone reference so as to 
purportedly yield the subject matter of claim 42, from which claims 43 and 44 directly or indirectly 
depend. Thus, Applicant submits the Srinivasan reference also teaches away from claims 43 and 44. 



Respectfully submitted, 




Attorney for Applicant(s) 
Ross D. Snyder & Associates, Inc. 
PO Box 164075 
Austin, Texas 78716-4075 
(512) 347-9223 (phone) 
(512) 347-9224 (fax) 



